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IN THE UTAH COURT OF APPEALS

TAJ BECKER, M.D.,
Plaintiff/Appellant,
Case No. 20060495-CA

v.
UTAH DEPARTMENT OF HEALTH,
DIVISION OF HEALTH CARE FINANCE
(MEDICAID),
Defendant/Appellee.

BRIEF OF DEFENDANT - APPELLEE
STATEMENT OF JURISDICTION
This action comes within the original jurisdiction of the Utah Supreme Court under
Utah Code Ann. § 78-2-2(3)0') (West 2004). On May 31, 2006, the Utah Supreme Court
transferred this action to this Court pursuant to Rule 42(a) of the Utah Rules of Appellate
Procedure. R. 595, 648.
STATEMENT OF ISSUES
1. Plaintiff has failed to marshal the evidence that supports the district court's
decision that the MFCU was not an agent of the Utah Department of Health, Division of
Health Care Finance (Medicaid).

1

ISSUE PRESERVED BELOW and STANDARD OF REVIEW: This issue is
unique to the appellate court and does not call for the review of the district court's
decision.
2. The Medicaid Fraud Control Unit (MFCU) is not an agent of the defendant
Department of Health. The district court correctly found that the defendant was not liable
for alleged wrongdoing of the MFCU.
ISSUE PRESERVED BELOW: This question was the sole issue addressed at
the bench trial and was the basis of the district court's decision to dismiss this action.
R. 497-501.
STANDARD OF REVIEW:

"[T]he question of whether an agency relationship

exists is one of fact, which we review for an abuse of discretion." Valcarce v. Fitzgerald.
961 P.2d 305,314 (Utah 1998).

DETERMINATIVE STATUTES AND RULES
All such provisions are set forth verbatim in Appendix A to this brief.
STATEMENT OF THE CASE
Dr. Taj Becker brought this action on August 14, 2002, against Utah's Department
of Health, Division of Health Care Finance (Medicaid) and Rod Betit, the Executive
Director of the Department.1 R. 1-13. In her complaint, she alleged that the defendant

1

Rod Betit was dismissed from this action by stipulation of the parties on March
11,2004. R. 264-67.
2

had violated its contract with the plaintiff. R. 10-11. The alleged breaches of the contract
were the actions of the MFCU, not any action of the defendant. R. 11. Plaintiff alleged
that the defendant was responsible for the alleged wrongdoing of its agent, the MFCU.2
R. 11.
A bench trial was held in this matter on September 28, 2005. R. 601. At that time
plaintiff was represented by counsel. Id. The plaintiff presented three witnesses. R. 601:
15-290. At the conclusion of the plaintiffs case, the defendant made a motion to dismiss.
R. 601: 291. The district court took the matter under advisement. R. 601: 316. On
December 5, 2005, the district court issued its Ruling on Defendant's Motion to Dismiss,
granting the same and instructing the defendant's counsel to prepare findings of fact and
conclusions of law. R. 491-494. The Findings of Fact, Conclusions of Law and Order of
Dismissal was signed by the district court on February 6, 2006. R. 497-501.
On February 13, 2006, the plaintiff filed a motion for a new trial. R. 502-513. Her
motion was denied on April 27, 2006. R. 583. On May 19, 2006, the plaintiff filed her
notice of appeal. R. 585-88.

2

Dr. Becker has previously sued seven employees of the MFCU, and Attorney
General Mark L. Shurtleff, in federal court. The claims in that action arise out of the
same circumstances as does the current action against the Department of Health. Dr.
Becker's appeal from the dismissal of that action has been briefed and argued to the
Tenth Circuit Court of Appeals. Becker v. KrolL Tenth Circuit Case No. 05-4070.
3

STATEMENT OF RELEVANT FACTS
The following facts are taken from the Findings of Fact, Conclusions of Law, and
Order of Dismissal (R. 497-501) entered by the district court on February 6, 2006.
The plaintiff signed a Provider Agreement, which was accepted by the defendant.
This agreement enrolled the plaintiff as a provider for Utah Medicaid and the Utah
Medical Assistance Program. R. 498, Finding of Fact 1. The Utah Medicaid Fraud
Control Unit (MFCU) was not a signatory to the Provider Agreement. R. 498, Finding of
Fact 2.
The MFCU started an investigation of the plaintiff. The suspicion was that
plaintiff had been over-billing Medicaid. R. 498, Finding of Fact 3. Pursuant to federal
law, the MFCU obtained data concerning the plaintiff from the defendant. R. 498,
Finding of Fact 4. During the MFCU investigation, plaintiff urged the MFCU to ask the
defendant to review the initial determinations that the MFCU had made. Upon doing so,
the defendant reported to the MFCU that there was a possibility of fraud. R. 498, Finding
of Fact 5.
The MFCU's investigation of plaintiff was not initiated, controlled or directed by
the defendant. R. 498-99, Finding of Fact 6. The MFCU brought, and then dismissed, a
civil action and a criminal action against the plaintiff. After the dismissal of these
actions, the MFCU referred the allegations of over-billing to the defendant. R. 499,
Finding of Fact 7.

4

Having reviewed the allegations, defendant demanded that plaintiff repay the
alleged overpayments. Plaintiff requested an administrative action in which she could
challenge the allegations. Defendant conducted such an action that resulted in an
administrative determination that plaintiff owed no reimbursement to Medicaid. R. 499,
Findings of Fact 8-11.
The district court also found that "[t]he Medicaid Fraud Control Unit has never
been an agent of, a designee of, or a part of the Defendant." R. 499, Conclusion of
Law 3.
Steven Gatzemeier was the acting director of Utah's Bureau of Medicaid
Operations, the state agency that paid Medicaid medical claims. R. 601: 16-17. He
testified that the MFCU was funded through the federal Department of Health and Human
Services but was not part of Utah's Department of Health. R. 601: 32. The defendant,
by law, was required to provide the MFCU access to its records and documents. R. 601:
34-36. The defendant did not give MFCU particular information concerning Dr. Becker.
Their responsibility was to provide access to their database to MFCU, a separate state
entity. R. 601: 36. The defendant had no control over what investigations might be
performed by the MFCU. Indeed, the MFCU has the authority to investigate the
defendant. R. 601: 102. The MFCU is funded through a federal entity (Office of
Inspector General) separate from the federal entity (Centers for Medicare/Medicaid
Services) that funds the defendant. R. 601: 103-04.

5

J. Dennis Kroll was an assistant attorney general assigned to the MFCU. R. 601:
261. He testified that, during the 1990fs, the MFCU was first part of the Department of
Public Safety and then part of the Office of the Attorney General. R. 601: 262. The
MFCU acted as a designee of the federal Department of Health and Human Services'
Office of Inspector General. R. 601: 266-67.
At trial, the plaintiff testified that it was her assumption that the MFCU, and its
request to her for information, was coming from a single state Medicaid agency. R. 601:
162 ("I really hadn't thought about it very much."). Dr. Becker could not recall if Mr.
Kroll had informed her that he was with the MFCU during the investigation, she just
believed that "Medicaid is Medicaid." R. 601: 164. It was only later that she talked to
Mr. Gatzemeier and he explained that there were two distinct entities involved. R. 601:
170-71. Plaintiff testified that she did not know that the defendant and the MFCU were
separate entities. R. 601: 206-08. Her belief that they were a single entity was based on
her own thoughts and not on any representation made by the defendant. Indeed, her
testimony was that Mr. Gatzemeier explained to her that they were separate and
independent entities and that he had no control over the MFCU. R. 601: 171-72.
SUMMARY OF ARGUMENT
Dr. Becker, the plaintiff, seeks to hold the defendant Department of Health liable
for alleged misconduct by the MFCU. Plaintiff claims that the MFCU is an agent of the
defendant. After a bench trial, the district court found that there was no agency

6

relationship between these two government entities. Dr. Becker has failed to marshal all
of the evidence that supports the district court's factual conclusion. She has not sought to
show that the evidence is legally insufficient to support the district court's findings.
The MFCU is not an agent or representative of Utah's Department of Health. It is
a separate entity. It has a separate function and separate funding. It is not controlled by
the defendant. The plaintiffs claims depended upon her claim that the MFCU was an
agent of the defendant. The district court correctly dismissed this action because no
agency was shown to exist.
ARGUMENT
I. PLAINTIFF FAILED TO MARSHAL THE EVIDENCE THAT
SUPPORTED THE DISTRICT COURT'S FINDINGS AND
DEMONSTRATE THAT IT WAS LEGALLY INSUFFICIENT
In claiming that the MFCU was an agent of the defendant, plaintiff asks this Court
to overturn the district court's conclusions of fact to the contrary. But plaintiff has failed
to marshal the evidence in support of this factual finding and cannot challenge it on
appeal. A party challenging the district court's factual findings has a duty to marshal the
evidence.
It is the Plaintiffs1 responsibility to marshal the evidence to
demonstrate that the factual findings made by the trial court were erroneous.
Specifically, our marshaling rule requires plaintiffs to "marshal all the
evidence in favor of the facts as found by the trial court and then
demonstrate that even viewing the evidence in a light most favorable to the
court below, the evidence is insufficient to support the findings of fact."

7

Save Our Schs. v. Bd. of Educ. 2005 UT 55,110, 122 P.3d 611 (citation omitted). See
also Covev v. Covey, 2003 UT App 380,1f27, 80 P.3d 553 ("In order to successfully
challenge the trial court's findings of fact, Almon 'must first marshal all the evidence in
support of the finding[s] and then demonstrate that the evidence is legally insufficient to
support the finding[s] even when viewing it in a light most favorable to the court
below.'").
In a recent decision, the Utah Supreme Court explained that
[t]his assignment is not intended to gratuitously oppress an appellant; rather
it exists to facilitate a structured, realistic, and skeptical appraisal of facts
without unduly compromising the adversarial process. At its core, the duty
to marshal evidence contemplates that an appellant present "every scrap of
competent evidence introduced at trial which supports the very findings the
appellant resists" and then "ferret out a fatal flaw in the evidence,"
becoming a "devil's advocate."
In re E.H.. 2006 UT 36, f54, 137 P.3d 809.
The plaintiff failed to marshal the evidence in support of the district court's
finding that no agency existed, and demonstrate that the finding was not supported by
sufficient evidence. Because petitioner has failed to marshal the evidence that supports
the factual finding of the district court, that finding should be affirmed on appeal.
II. NO ACTUAL AGENCY RELATIONSHIP WAS CREATED BY
THE DEFENDANT
No agency relationship existed between MFCU and DOH as alleged by Dr.
Becker. In Utah, an agency relationship is created when a person is authorized by a
principal to act in the principal's behalf, subject to the principal's control, and the person
8

assents. Gildea v. Guardian Title Co. of Utah. 970 P.2d 1265, 1269 (Utah 1989);
Mecham v. Consolidated Oil & Transp. Inc.. 2002 UT App 251, ^13, 53 P.3d 479, 482
('"an agency is created and authority is actually conferred very much as a contract is
made': a meeting of the minds must exist between the parties"); Restatement (Third) of
Agency §1.01 (2006). An agency relationship can only arise at the will and act of the
principal. Mecham, 2002 UT App 251,1fl3; Restatement (Third) of Agency §§ 1.01, 1.03
cmt. a (2006). No agency relationship exists in the absence of the principal's control of
the agent in the actions conducted on behalf of the principal. Restatement (Third) of
Agency §1.01 cmt. f(l) (2006).
Utah law looks to all the facts and circumstances of a case to determine if an
agency relationship exists. Gildea, 970 P.2d at 1269. On appeal, the existence of an
agency relationship is one of fact reviewed for abuse of discretion. Mecham. 2002 UT
App 251, T[8. Dr. Becker incorrectly alleged an agency relationship when neither an
actual nor an apparent agency relationship existed between MFCU and the defendant.
Defendant did not authorize an agency relationship with MFCU. Actual authority
is created by the express or implied manifestation of assent by a principal for the agent to
act on the principal's behalf. Zions First Nat'l. Bank v. Clark Clinic Corp.. 762 P.2d
1090, 1094-1095 (Utah 1998) (stating express authority exists whenever principal directly
states that its agent has authority to perform particular act on principal's behalf; implied
authority is actual authority based on implication of authority from the scope of agency);
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Piston v. EnviroPak Medical Products. Inc., 893 P.2d 1071, 1076 (Utah App. 1995)
(stating that actual authority of agent can be express or implied); Restatement (Third) of
Agency §3.01 (2006). As Utah case law and the Restatement indicate, an actual authority
agency relationship requires the overt manifestation of assent by a principal for another to
act as the principal's agent. See Mecham. 2002 UT App 251, ^13 (" An agency
relationship can only arise at the will and act of the principal"); Restatement (Third) of
Agency §3.01 cmt. b (2006) ("A principal's unexpressed willingness that another act as
agent does not create actual authority . . . . The principal must make a manifestation").
A principal may authorize a "special" or "limited" agency relationship. A special
agency is one that is authorized to do only one or more specific acts pursuant to particular
instructions, in contrast to a general agency that generally has full authority to conduct the
business of the principal. 3 Am. Jur. 2d Agency §6 (2006).
No express act of the defendant has been shown that created any agency
relationship with MFCU. Rather, the undisputed testimony of both the defendant and the
MFCU is to the contrary. R. 601: 102; 42 C.F.R. § 1007.9. Such an agency relationship
is prohibited by law, as testified to at trial. An agency relationship would give the
defendant control over the activities of MFCU in its enforcement activities, and would
mean that MFCU acted on behalf and upon the authority of the defendant. This is
expressly contrary to law mandating a "separate and independent" fraud control entity.

10

Dr. Becker apparently asserts there was a "special agency" relationship. (Brief of
Appellant Becker at 8-9). But the plaintiff does not present evidence of the defendant
creating a principal-agent relationship with the MFCU. Instead she relies on her "written
request" that put the defendant on "constructive notice" of the actions of the MFCU.
Brief of Appellant Becker at 9.

III. NO ACTIONS OF THE DEFENDANT CREATED THE
APPEARANCE THAT MFCU WAS ITS AGENT
Dr. Becker does not have a reasonable belief that MFCU is an agent of the
defendant. A principal may be liable to third parties for the actions of an apparent agent,
even if not authorized by the principal. Luddington v. Bodenvest Ltd., 855 P.2d 204,
208-09 (Utah 1993). Utah courts have held that apparent authority as an agent exists
"where a person has created such an appearance of things that it causes third party
reasonably and prudently to believe that second party has power to act on behalf of first
person." Walker Bank & Trust Co. v. Jones, 672 P.2d 73, 75 (Utah 1983). An innocent
third party may infer that a person is the agent of a principal under the doctrine of
apparent authority only upon the acts and conduct of the principal.
The critical element is the manifestation of the principal that leads a third party to
reasonably believe the person is the agent of the principal. Id.; Bank of Salt Lake v.
Corp. of the Church of Jesus Christ of Latter-day Saints. 534 P.2d 887, 891 (Utah 1975)
(stating that manifestation sufficient to create apparent authority must come from the
principal); Restatement (Third) of Agency §2.03 (2006). A third party is not entitled to
11

infer apparent authority from the acts of the apparent agent alone. Notably, while use of a
logo or common name by the alleged agent may be a factor to create apparent authority, it
is not sufficient. Horrocks v. Westfalia Svstemat 892 P.2d 14, 15 (Utah App. 1995)
(holding agent's use of company car with principal's insignia not dispositive to find
apparent authority); Zions, 762 P.2d at 1095 (holding furnishing rubber stamp with name
and address of principal not sufficient to establish apparent authority). Use of a name or
insignia by the agent is not dispositive because it is not a manifestation of the principal.
Use of a common name, such as Medicaid, would not suffice as a manifestation of the
principal's assent to an agency relationship.
Utah courts have held that one who deals exclusively with an agent has the
responsibility to ascertain the true authority of the apparent agent despite the
representations of the agent. City Electric v. Dean Evans Chrysler-Plymouth, 672 P.2d
89, 90 (Utah 1983). The apparent authority of an apparent agent "vanishes" when the
third party has actual knowledge of the true scope of an apparent agent's authority. Id.
Third parties must take particular care with "special" or "limited" agencies. Third parties
are generally held strictly responsible for delineating the authority of special agents, and
cannot claim the agent had any power they have no right to understand was actually
conferred. 3 Am. Jur. 2d Agency §82 (2006) (duty of third parties to ascertain authority
of special agents).

12

To prove apparent authority, the third party must show the principal manifested
assent or acquiescence to the agency relationship, the third party reasonably believed
agent had authority, and the third party relied on the belief.
In order to show apparent authority, the following must be established:
(1) that the principal has manifested his [or her] consent to the exercise of
such authority or has knowingly permitted the agent to assume the exercise
of such authority; (2) that the third person knew of the facts and, acting in
good faith, had reason to believe, and did actually believe, that the agent
possessed such authority; and (3) that the third person, relying on such
appearance of authority, has changed his [or her] position and will be
injured or suffer loss if the act done or transaction executed by the agent
does not bind the principal.
Luddingtom 855 P.2d at 209.
The third party's belief must have been reasonable. Walker Bank. 672 P.2d at 75
("third party reasonably and prudently [believed] that second party has power to act on
behalf of first person"). Reasonableness is a combination of the manifestation of the
principal, the agent's actions, industry practice, and other factors. Restatement (Third) of
Agency §2.03 cmt. d (2006). Reliance turns on the third party's action or forbearance in
reliance on the principal's manifestation and the agent's actions. Restatement (Third) of
Agency §2.03 cmt. e (2006).
In the present case, Dr. Becker points only to the use of the word "Medicaid" in a
document prepared by MFCU personnel to support her claim that the Department of
Health had created an agency relationship with the MFCU. Brief of Appellant Becker at
7. But the document in question clearly identifies "Medicaid" as a short form for the

13

"State of Utah, Medicaid Fraud Unit." R. 22; a copy is attached hereto as Addendum D.
Nothing in the document mentions any relationship between the MFCU and the
Department of Health.
Even if this document alleged an agency relationship existed, it would not support
the plaintiff. This is precisely the opposite of what must be shown to prove an agency
relationship. It is the manifestations of the alleged principal, the defendant, not the
alleged agent, MFCU, that is crucial to establishing an apparent agency. Dr. Becker
points to no manifestation by the defendant that could have created a reasonable belief by
Dr. Becker that the MFCU was authorized as the agent of the Department of Health. Dr.
Becker was disabused of any mistake on this point by Mr. Gatzemeier, who explained the
independent roles ofDOH and MFCU. R. 601: 170-71. Once the plaintiff had actual
knowledge that MFCU was not the authorized agent of DOH, any apparent authority
"vanished." Dr. Becker's belief must be reasonable, based on the manifestation of the
principal and acts of the apparent agent. Based on the above facts, Dr. Becker could not
have had a reasonable belief that MFCU was the agent of DOH.
IV. BY LAW THE MFCU IS SEPARATE AND INDEPENDENT
FROM THE DEFENDANT DEPARTMENT OF HEALTH
Nor do the federal regulations and the contract at issue demonstrate that the MFCU
was an agent of the Department of Health. The Code of Federal Regulations expressly
requires that an MFCU be independent of the state's Medicaid entity. In that part dealing
with a state's MFCU (using the term "unit"), the federal regulations mandate that:
14

(a) The unit must be separate and distinct from the Medicaid agency.
(b) No official of the Medicaid agency will have authority to review or
overrule the referral of a suspected criminal violation to an appropriate
prosecuting authority.
(c) The unit will not receive funds paid under this part either from or
through the Medicaid agency.
42 C.F.R. § 1007.9; see Defendant's Exhibit 5 at 2.
The federal regulations also require that the defendant provide access to all of its
documents and computerized data to the MFCU, at the discretion of the MFCU. 42
C.F.R. § 455.21(a)(2); see Defendant's Exhibit 4 at 3. These regulations do not create an
agency relationship between the MFCU and the defendant. Instead, they expressly
prohibit such a relationship. The MFCU is required to be independent from the
defendant. No officer of the defendant is allowed to review or overrule the decisions of
the MFCU. The MFCU's funding must be independent of the Department of Health as
well. Finally, it is the MFCU that can determine what information that it needs from the
defendant and the defendant is required to honor any such request.
Nor does the language of the Provider Agreement urge a different result.
Plaintiffs Exhibit 1; a copy is attached as Addendum E. The Agreement is between Dr.
Becker and the Utah State Department of Health, Division of Health Care Financing. Id
at 2 & 5. The only mention of the MFCU in the Agreement comes in the requirement that
the Provider (Dr. Becker) agrees to furnish all required information to the defendant, the
MFCU or the federal Secretary of Health and Human Services. The Provider must

15

[mjaintain all records for a minimum of five (5) years (or until all
audit questions have been resolved) that are necessary to disclose fully the
extent of all services related to billed charges provided to individuals under
Utah's Title XIX/UMAP programs and furnish all required information
regarding any payments claimed for providing such services as the State
and its designees, the Fraud Control Unit, or the Secretary of the United
States Department of Health and Human Services (HHS) may request.
Plaintiffs Exhibit 1 at 2-3.
This provision does not create a principal - agent relationship between the
defendant and the MFCU. It simply places in the agreement the defendant's
responsibility to make all relevant records, including those of the plaintiff, available to the
MFCU and the federal government. The conjunctive between State and its designees sets
off one of three groups that must be provided access to the plaintiffs records. The
defendant's designees may include private contractors or other groups that assist the
Department of Health in fulfilling its obligations. But the use of the disjunctive between
the MFCU and the federal government shows that the "designees" was not meant to refer
to the MFCU. Further, the term "designees" is in the plural. If the MFCU were to be the
designee, the term would be in the singular.
The plaintiff failed to present any evidence in the district court that established an
agency relationship between the defendant and the MFCU. The federal regulations and
the Provider Agreement fail to demonstrate such a relationship as well.
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CONCLUSION
The plaintiff has not marshaled the evidence that supports the district court's
factual finding that the MFCU was not an agent of the defendant. No actual authority
existed for an agency relationship between the defendant and MFCU, such a relationship
is contrary to law, and no "special agency" could be created by a document created by the
MFCU and not the defendant, the alleged principal. No apparent agency existed between
the defendant and the MFCU. Dr. Becker points to representations by MFCU as evidence
that an apparent agency existed, but it is the manifestation of the principal that is
controlling. No manifestation by the Department of Health can be shown that would
create a reasonable belief that an agency relationship existed. For these reasons the
defendant urges the Court to affirm the dismissal of this action.
DEFENDANT DOES NOT DESIRE ORAL ARGUMENT
Defendant-appellee Department of Health does not desire oral argument in this
matter. The questions raised in this appeal are such that defendant believes oral argument
will not be of assistance to the Court in reviewing and deciding this matter.
Respectfully submitted this ^ ^

day of November, 2006.

BRENT A. BURNETT
Assistant Attorney General
Attorney for Defendant - Appellee
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§455.1
SOURCE 43 FR 45262. Sept. 29. 1978. unless
otherwise noted

stitutes fraud under applicable Federal
or State law.
Furnished refers to items and services
§455.1 Basis and scope.
provided directly by. or under t h e diThis part sets forth requirements for rect supervision of. or ordered by. a
a S t a t e fraud detection and investiga- practitioner or other individual (either
t i o n program, and for disclosure of in- as an employee or in his or her own caformation on ownership and control.
pacity), a provider, or other supplier of
(a) Under the authority of sections services. (For purposes of denial of re1902(a)(4). 3903(0(2). and 1909 of the Soimbursement within this part, it does
cial Security Act. Subpart A provides not refer to services ordered by one
S t a t e plan requirements for the identi- party but billed for and provided by or
fication, investigation, and referral of under the supervision of another.)
suspected fraud and abuse cases. In adPractitioner means a physician or
dition, the subpart requires that the other individual licensed under S t a t e
State—
law to practice his or her profession.
(1) Report fraud and abuse informar
Suspension means that i t e m s or servtion to the Department; and
ices furnished by a specified provider
(2) Have a method to verify whether who has been convicted of a programservices reimbursed by Medicaid were related offense in a Federal. S t a t e , or
actually furnished TO recipients.
local court will not be reimbursed
(b) Subpart B implements sections under Medicaid.
1124. 1126. 1902(a)(36). 1903(i)(2). and
|«8 FR 3755. Jan 27. 1983. as amended at 50
J903(n) of the Act It requires that providers and fiscal agents must agree' to FR 37375. Sept 13. 1985. 51 FR 34788. Sept 30.
1986)
disclose ownership and control information to the Medicaid S t a t e agency.
§455.3 Other applicable regulations.
151 FR 347S7. Sept 30 1966J
Part 1002 of this t i t l e sets forth the
following.
§ 455.2 Definitions.
(a) State plan requirements for exAs used in this part unless the concluding providers for fraud and abuse,
text indicates otherwise—
and suspending practitioners convicted
Abuse means provider practices that of program-related crimes.
are inconsistent with sound fiscal,
(b) The limitations on F F P for servbusiness, or medical practices, and reices furnished by excluded providers or
sult in an unnecessary cost to the Medsuspended practitioners.
icaid program, or in reimbursement for
(c) The requirements and procedures
services that are not medically necfor reinstatement after exclusion or
essary or that fail t o meet profes- suspension.
sionally
recognized
standards
for
(d) Requirements for t h e establishhealth care. It also includes recipient
ment and operation of S t a t e Medicaid
practices that result in unnecessary fraud control units and the rates of
cost to the Medicaid program.
F F P for their fraud control a c t i v i t i e s .
Conviction or Convicted means that a
|5I FR 34788. Sept. 30. 1986)
judgment of conviction has been entered by a Federal. S t a t e , or local
A—Medicaid
Agency
court, regardless of whether an appeal Subpart
from that judgment is pending.
Fraud Detection and InvesExclusion means that i t e m s or servtigation Program
ices furnished by a specific provider
who has defrauded or abused the Med§455.12 State plan requirement.
icaid program will not be reimbursed
A State plan must meet the requireunder Medicaid
m e n t s of §§455.13 through 455.23.
Fraud means an intentional decep(52 FR 48817. Dec 28. 1987)
tion or misrepresentation made by a
person with the knowledge that the de§455.13 Methods for identification, inception could result in s o m e unauthorvestigation, and referral.
ized benefit to himself or s o m e other
person Jt includes any act that conThe Medicaid agency must have—
^
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(a) Methods and criteria for identifying suspected fraud cases
"(b) Methods for investigating these
cases that—
(J) Do not infringe on the legal rights
of persons involved, and
(2) Afford due process of Jaw. and
(c) Procedures developed in cooperation with S t a t e legal authorities, for
referring suspected fraud cases" to law
enforcement officials

§455.16 Resolution
tion.

§455.17
of full

investiga-

A full investigation must continue
until—
(a) Appropriate legal action is initiated.
(b) The case is closed or dropped because of insufficient evidence to support the allegations of fraud or abuse,
or
(c) The matter is resolved between
|43 FR 45262 Sept 29 1978 as amended at 48
the agency and the provider or recipiFR 3755 Jan 27 19831
ent This resolution may include but is
fc 455.14 Preliminary investigation.
not limited t o il) Sending a warning l e t t e r to the
If the agency receives a complaint of
Medicaid fraud or abuse from any provider or recipient giving notice
source or identifies any questionable that continuation of the a c t i v i t y in
practices it must conduct a prehmi
question will result in further action.
nar\ investigation to determine wheth
(2) Suspending or terminating the
er there is sufficient basis to warrant a provider from participation in the Medfull investigation
i c a i d program.
(3) Seeking recovery of payments
{48 F R J 756 J a n 27 1983J
made to the provider, or
§455 15 Full investigation.
(4) Imposing other s a n c t i o n s provided
If the findings of a preliminary invesunder the State plan
tigation give the agencv reason t o be|43 FR 45262. Sept 29 1978 as amended at 48
lieve that an incident of fraud or abuse FR3756 Jan 27 1983J
has occurred in the Medicaid program,
the agency must take the following ac$455 17 Reporting requirements.
tion as appropriate
The agency must report t h e following
(a) If a provider is suspected of fraud
fraud or abuse information t o the ap
or abuse the agency must—
(1) In S t a t e s with a State Medicaid p r o p n a t e Department officials at intervals prescribed in i n s t r u c t i o n s
fraud control unit certified under subpart C of part 1002 of this t i t l e refer
(a) The number of c o m p l a i n t s of
the case t o the unit under the terms of fraud and abuse made t o t h e agency
its agreement with the unit entered
that warrant preliminary
investigainto under 5 1002 309 of this title, or
tion
(2) In S t a t e s with no certified Med
(b) For each case of suspected pro
icaid fraud control unit, or in cases
vider fraud and abuse that warrants a
where no referral to the State Medicaid
full investigation—
fraud control unit is required under
(1) The provider s n a m e and number.
paragraph (a)(1) of this section, con
(2) The source of the c o m p l a i n t .
duct a Ml investigation or refer the
(3) The type of provider.
case t o the appropriate law enforce
(4) The nature of the c o m p l a i n t .
ment agency
(5) The approximate range of dollars
(b) If there is reason t o believe that a
recipient has defrauded the Medicaid involved, and
program the agency must refer the
(6) The legal and a d m i n i s t r a t i v e dis
case to an appropriate Jaw enforcement
position of the case, including actions
agency
t a k e n by law enforcement officials to
(c) If there is reason to believe that a whom t h e case has been referred
recipient has abused t h e Medicaid pro
(Approved b\ the Office of Management and
gram the agency must conduct a full
Budget under control number 0938-0076)
investigation of the abuse
(43 FR 45262 Sept 29 1978 as amended at 48
|48 FR 3756 Jan 27 1983 as amended at 51
FR 3756 Jan 27 19831
FR 34788 Sept 30 19861
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§455.18
§ 4 5 5 J 8 Provider's
claims forms.

on

H55-21 Cooperation with State Medicaid fraud control units.

(a) Except as provided in §455 19, the
a g e n c y must provide that all provider
c l a i m s forms be imprinted in boldface
t y p e with the following statements, or
w i t h alternate wording that is approved by the Regional CMS Administrator
()) * This is to certify that the foreg o i n g information is true, accurate,
and complete
(2) I understand that payment of
t h i s cJaim will be from Federal and
S t a t e funds and that any falsification,
or concealment of a material fact, m a y
be prosecuted under Federal and S t a t e
laws '
(b) The s t a t e m e n t s may be printed
above the claimant s signature or. if
t h e y a'* printed on the re\erse of t h e
form, a reference t o the s t a t e m e n t s
must appear immediately preceding
the claimant s signature

In a State with a Medicaid fraud control unit established and certified
under subpart C of this part.
(a) The agency must—
(1) Refer all cases of suspected provider fraud t o the unit.
(2) If the unit determines that it may
be useful in carrying out the unit s responsibilities, promptly comply w i t h a
request from the unit for—
(i) Access to. and free copies of. any
records or information kept by the
agency or its contractors.
(n) Computerized data stored by the
agency or its contractors These data
must be supplied without charge and in
the form requested by the unit and
(in) Access to any information kept
by providers to which the agency is au
t h o m e d access by section 1902(a)(27) of
the Act and §431 107 of this subchapter
In using this information the unit
must protect the privacy rights of re
cipients and
(3) On referral from the unit i n i t i a t e
any available administrative or judicial action t o recover improper payments t o a provider
(b) The agenc> need not comply w i t h
specific requirements under this subpart that are the s a m e as the responsibilities placed on t h e unit under subpart D of this part

$455-19

statements

Provider's statement on check.

As an alternative t o the s t a t e m e n t s
required in §455 18 t h e agency m a y
print the following wording above the
claimant s endorsement on the reverse
of checks or warrants payable to each
provider 1 understand in endorsing or
depositing this check that payment
will be from Federal and S t a t e funds
and that any falsification or concealment of a material fact, may be prosecuted under Federal and State laws "
§455.20 Recipient
dure.

verification

proce-

(a) The agency must have a method
for verifvmg with recipients whether
services billed bv providers were received
(b) In S t a t e s receiving
Federal
matching funds for a mechanized
claims processing and information retrieval svsiem under part 433 subpart
C of this subchapter the agency must
provide prompt written notice as re
quired by §433 116 (e) and (f)
|48 FR 3756 Jan 27 1983 as amended at 56
FR 8854 Mar 1 J99JJ
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* 455.23 Withholding of pa>ments in
cases of fraud or willful misrepresentation.
(a) Basis for vMihhoidmg The S t a t e
Medicaid agency may withhold Med^
icaid payments in whole or in part, t o
a provider upon receipt of reliable evidence that t h e circumstances giving
rise t o the need for a withholding of
p a y m e n t s involve fraud or willful misrepresentation under t h e Medicaid pro
gram The S t a t e Medicaid agency m a y
withhoJd payments without first notifying the provider of l i s i n t e n t i o n t o
withhold such payments A provider
m a y request and must be g r a n t e d adm i n i s t r a t i v e review vwhere S t a t e law so
requires

Centers for Mediocre & Medicoid Services, HHS
(b) Nottce of withholding The S t a t e
a g e n c y must send notice of its w i t h
holding of program payments within 5
d a y s of taking such action The notice
m u s t set forth the general allegations
as t o the nature of the withholding ac
l i o n but need not disclose any specific
information concerning its ongoing inv e s t i g a t i o n The notice must
(1) State that payments are being
withheld in accordance with this provi
sion,
(2) State that the withholding is for a
temporary period as stated in para
graph (c) of this section and c i t e the
circumstances
under which
with
holding will be terminated.
(3) Specify, when appropriate
to
w h i c h type or types of Medicaid claims
withholding is effective and
(4) Inform the provider of the right t o
submit written evidence for consider
at ion by the agency
(c) Duration of withholding AH w i t h
holding of payment actions under thi-s
s e c t i o n will be temporary and will not
continue after
(1) The agency or the prosecuting au
thorities determine that there is insuf
ficient evidence of fraud or willful m i s
representation bv the provider or
(2) Legal proceedings related t o the
provider s alleged fraud or willful m i s
representation are completed

§455.101

The subpart also specifies conditions
under which the Administrator will
deny Federal financial participation
for services furnished by providers or
fiscal agents who fail t o c o m p l y w i t h
the disclosure requirements
§ 455 101

Definitions.

Agent means any person who has been
delegated the authority to obligate or
act on behalf of a provider
Disclosing entity means a Medicaid
provider (other than an individual
practitioner or group of practitioners),
or a fiscal agent
Other disclosing entity m e a n s any
other Medicaid disclosing e n t i t y and
any entity that does not participate in
Medicaid but is required t o disclose
certain ownership and control informa
tion because of participation in any of
the programs established under t i t l e V.
XV11I or XX of the Act This includes
(a) Any hospital skilled nursing facility, home health agency,
mde
pendent clinical laboratory, renal disease facility rural health clinic or
health maintenance organization that
participates in Medicare (title XV111).
(b) Any Medicare intermediary or
carrier and
(c) Anv e n t i t y (other than an individual practitioner or group of practitioners) that furnishes or arranges for
|S2 FR 48817 Dec 28 J987J
the furnishing of health related services for which it claims payment under
Subpart B— Disclosure of Informa- any plan or program established under
tion by Providers and Fiscal title V or title XX of the Act
Agents
FjscaJ agent means a contractor that
processes or pays vendor c l a i m s on behalf of the Medicaid agency
SOURCE 44 FR 41644 July 17 1979 u n l e s s
Group of practitioners means t w o or
otherwise noted
more health care practitioners w h o
H 55.100 Purpose.
practice their profession at a c o m m o n
location (whether or not t h e y share
This subpart implements s e c t i o n s
common facilities, common supporting
1124 1126 1902(a)(38) )903(i)(2). and
staff, or common equipment)
1903(n) of the Social Security Act It
Indirect ownership interest m e a n s an
sets forth S t a t e plan requirements reownership interest in an e n t i t y that
garding—
has an ownership interest in t h e dis(a) Disclosure bv providers and fiscal
closing e n t i t y This term includes an
agents of ownership and control infor
ownership interest in any e n t i t y that
mation and
has an indirect ownership i n t e r e s t in
(b) Disclosure of information on a
the disclosing e n t i t y
providers owners and other persons
Managing employee means a genera)
convicted of criminal offenses against
manager business manager adminisMedicare Medicaid or the title XX
trator director or other individual
services program
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§ 1006.5
requested documents or i t e m s , or engages i n conduct Jikely t o delay or obs t r u c t the investigational i n q u i r y , t h e
O I G m a y seek enforcement of the subpoena under § J006.5.
(g)(1) The proceedings w i l l be recorded and transcribed.
(2) T h e witness is e n t i t l e d t o a copy
of t h e t r a n s c r i p t , upon p a y m e n t of prescribed costs, except t h a t , for good
cause, the witness m a y be l i m i t e d t o
inspection of t h e official transcript of
his or her t e s t i m o n y .
(3)(i) T h e t r a n s c r i p t w i l l be subm i t t e d t o the witness for signature.
(ii) Where the witness w i l l be provided a copy of the t r a n s c r i p t , t h e
t r a n s c r i p t w i l l be s u b m i t t e d to the w i t ness for signature. The witness m a y
s u b m i t to the O I G w r i t t e n proposed
corrections t o t h e t r a n s c r i p t , w i t h such
corrections a t t a c h e d t o the t r a n s c r i p t .
I f the witness does not r e t u r n a signed
copy of the transcript or proposed corrections w i t h i n 30 days of its being subm i t t e d to h i m or her for signature, t h e
witness w i l l be deemed t o have agreed
t h a t t h e transcript is t r u e and accurate.
(iii) Where, as provided i n paragraph
(g)(2) of this section, the witness is l i m i t e d t o inspecting t h e t r a n s c r i p t , the
witness w i l l have t h e o p p o r t u n i t y a t
the t i m e of inspection t o propose corrections to the t r a n s c r i p t , w i t h corrections attached t o t h e transcript. T h e
witness w i l l also have t h e o p p o r t u n i t y
to sign the t r a n s c r i p t . I f the witness
does not sign the transcript or offer
corrections w i t h i n 30 days of receipt of
notice of the o p p o r t u n i t y to inspect
the t r a n s c r i p t , t h e witness w i l l be
deemed to have agreed t h a t t h e t r a n script is t r u e and accurate.
(iv) The OIG's proposed corrections
the record of t r a n s c r i p t w i l l be attached to the t r a n s c r i p t .
(h) T e s t i m o n y and other evidence obtained in a n i n v e s t i g a t i o n a l i n q u i r y
m a y be used by the O I G or D H H S in
any of its a c t i v i t i e s , and m a y be used
or offered i n t o evidence in any admini s t r a t i v e or j u d i c i a l proceeding.
|57 F R 3354, J a n 29. 1992. as a m e n d e d at 65
F R 24419. Apr. 26. 2000J

§ 1006.5 Enforcement of a subpoena.
A subpoena to appear at a n investigat i o n a l inquiry is enforceable t h r o u g h

the D i s t r i c t C o u r t of the U n i t e d S t a t e s
and the district where t h e subpoenaed
person is found, resides or t r a n s a c t s
business.

PART 1007—STATE MEDICAID
FRAUD CONTROL UNITS
Sec.
1007.1 D e f i n i t i o n s .
1007 3 Scope a n d purpose.
1007.5 Basic r e q u i r e m e n t .
1007.7 O r g a n i z a t i o n and l o c a t i o n r e q u i r e ments.
1007.9 R e l a t i o n s h i p t o . a n d a g r e e m e n t w i t h ,
the M e d i c a i d agency.
1007.11 D u t i e s a n d responsibilities of t h e
unit.
1001.13 Staffing
requirements.
1007.15 A p p l i c a t i o n s , c e r t i f i c a t i o n a n d recertification.
1007.17 A n n u a l r e p o r t .
1007 19 F e d e r a l
financial
participation
(FFP).
1007.21 O t h e r applicable H H S r e g u l a t i o n s .
AUTHORITY: 42 U.S C
and 1396b(q).

1396b(a)(6). 1396b(b)(3)

SOURCE 57 FR 3355. Jan 29. 1992. unless
otherwise noted.
§1007.1

Definitions.

As used i n t h i s p a r t , unless o t h e r w i s e
indicated by t h e c o n t e x t :
Employ or employee, as t h e c o n t e x t requires, means f u l l - t i m e d u t y i n t e n d e d
t o last a t least a year. I t includes a n
a r r a n g e m e n t whereby a n i n d i v i d u a l is
on f u l l - t i m e d e t a i l or assignment t o
the u n i t f r o m a n o t h e r
government
agency, if t h e d e t a i l or assignment is
for a period o f at least 1 y e a r a n d i n volves supervision by t h e u n i t .
Provider means an i n d i v i d u a l or e n t i t y t h a t furnishes i t e m s or services for
w h i c h p a y m e n t is c l a i m e d under M e d icaid.
Unit means the S t a t e M e d i c a i d f r a u d
control u n i t .

§1007.3

Scope and purpose.

This
part
implements
sections
1903(a)(6). 1903(b)(3). and 1903(q) of t h e
Social S e c u r i t y A c t , as a m e n d e d by t h e
Medicare-Medicaid
Anti- Fraud
and
Abuse A m e n d m e n t s (Pub. L . 95-142).
T h e statute authorizes the Secretary
t o pay a S t a t e 90 percent of t h e costs of
establishing a n d o p e r a t i n g a S t a t e
M e d i c a i d f r a u d c o n t r o l u n i t , as defined
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by t h e statute, for the purpose of elimin a t i n g fraud in the State Medicaid program.

coordination between the unit and the
prosecuting authority.
§1007.9 Relationship to, and agreement with, the Medicaid agency.

§1007.5 Basic requirement.
A S t a t e Medicaid fraud control unit
must be a single identifiable entity of
the S t a t e government certified by the
Secretary as meeting the requirements
of §§1007.7 through 1007.13 of this part.
§1007.7 Organization and location requirements.
Any of the following three altern a t i v e s is acceptable:
(a) The unit is located in the office of
the S t a t e Attorney General or another
department of State government which
has Statewide authority to prosecute
individuals for violations of criminal
laws with respect to fraud in the provision or administration of medical assistance under a State plan implementing title XIX of the Act:
(b) )f there is no State agency with
Statewide authority and capability for
criminal fraud prosecutions, the unit
has established formal procedures that
assure that the unit refers suspected
cases of criminal fraud in the S t a t e
Medicaid program to the appropriate
S t a t e prosecuting authority or authorities, and provides assistance and
coordination to such authority or authorities in the prosecution of such
cases; or
(c) The unit has a formal working relationship with the office of the S t a t e
Attorney General and has formal procedures for referring t o the Attorney
General suspected criminal violations
occurring in the State Medicaid program and for effective coordination of
the activities of both entities relating
to the detection, investigation and
prosecution of those violations. Under
this requirement, the office of the
State Attorney General must agree to
assume responsibility for prosecuting
alleged criminal violations referred t o
it by the unit. However, if the Attorney
General finds that another prosecuting
authority has the demonstrated capacity, experience and willingness to prosecute an alleged violation, he or she
may refer a case to that prosecuting
authority, as long as the Attorney General's Office maintains oversight responsibility for the prosecution and for

§1007.11

(a) The unit must be separate and
distinct from the Medicaid agency.
(b) No official of the Medicaid agency
will have authority to review the activities of t h e unit or to review or overrule the referral of a suspected criminal violation t o an appropriate prosecuting authority.
(c) The unit will not receive funds
paid under this part either from or
through the Medicaid agency.
(d) The unit will enter i n t o an agreement with the Medicaid agency under
which the Medicaid agency will agree
t o comply with all requirements of
§455.21(a)(2) of this title.
§1007.11 Duties and responsibilities of
the unit.
(a) The unit will conduct a Statewide
program for investigating and prosecuting (or referring for prosecution)
violations of all applicable S t a t e laws
pertaining t o fraud in the administration of the Medicaid program, the provision of medical assistance, or the activities of providers of medical assistance under the S t a t e Medicaid plan.
(b) (1) The unit will also review complaints alleging abuse or neglect of patients in health care f a c i l i t i e s receiving payments under the S t a t e Medicaid
plan and may review c o m p l a i n t s of the
misappropriation of patient's private
funds in such facilities.
(2) If the initial review indicates substantial potential for criminal prosecution, the unit will i n v e s t i g a t e the complaint or refer it t o an appropriate
criminal investigative or prosecutive
authority.
(3) If the initial review does not indicate a substantia] potential for criminal prosecution, the unit will refer the
complaint to an appropriate S t a t e
agency.
(c) If the unit, in carrying out its duties and responsibilities under paragraphs (a) and (b) of t h i s s e c t i o n , discovers that overpayments have been
made t o a health care f a c i l i t y or other
provider of medical a s s i s t a n c e under
the S t a t e Medicaid plan, t h e unit will
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e i t h e r attempt to collect such overpaym e n t or refer the matter to an appropriate State agency for collection.
(d) Where a prosecuting authority
other than the unit is to assume responsibility for the prosecution of a
case investigated by the unit, the unit
will insure that those responsible for
the prosecutive decision and the preparation of the case for trial have the
fullest possible opportunity to participate in the investigation from its inception and will provide all necessary
assistance to the prosecuting authority
throughout all resulting prosecutions.
(e) The unit will make available t o
Federal investigators or prosecutors all
information in its possession concerning fraud in the provision or administration of medical
assistance
under the State plan and will cooperate
with such officials in coordinating any
Federal and State investigations or
prosecutions involving the same suspects or allegations.
(f) The unit will safeguard the privacy rights of all individuals and will
provide safeguards t o prevent the misuse of information under the unit's
control.
§1007.13

Staffing requirements.

(a) The unit will employ sufficient
professional, administrative, and support staff to carry out its duties and
responsibilities in an effective and efficient manner. The staff must include:
(1) One or more attorneys experienced in the investigation or prosecution of civil fraud or criminal cases,
who are capable of giving informed advice on applicable law and procedures
and providing effective prosecution or
liaison with other prosecutors;
(2) One or more experienced auditors
capable of supervising the review of financial records and advising or assisting in the investigation of alleged
fraud; and
(3) A senior investigator with substantial experience in commercial or
financial investigations who is capable
of supervising and directing the investigative activities of the unit.
(b) The unit will employ, or have
available to it, professional staff who
are knowJedgeable about the provision
of medical assistance under t i t l e XIX

and about the operation of health care
providers.
§1007.15 Applications,
certification
and recertifies lion.
(a) Initial application. In order t o receive F F P under this part, the unit
must submit to the Secretary, an application approved by the Governor,
containing the following information
and documentation—
(1) A description of t h e applicant's
organization, structure, and location
within S t a t e government, and an indication of whether it seeks certification
under §1007.7 (a), (b), or (c);
(2) A statement from the S t a t e Attorney General that the applicant has
authority t o carry out the functions
and responsibilities set forth in this
part. If the applicant seeks certification under § 1007.7(b). the s t a t e m e n t
must also specify either that—
(i) There is no S t a t e agency with the
authority t o exercise Statewide prosecuting authority for the violations
with which the unit is concerned, or
(ii) Although the S t a t e Attorney
General may have common law authori t y for Statewide criminal prosecutions, he or she has not exercised that
authority;
(3) A copy of whatever memorandum
of agreement, regulation, or other document s e t s forth the formal procedures
required under § 1007.7(b). or the formal
working relationship and procedures
required under § 1007.7(c);
(4) A copy of the agreement with the
Medicaid agency required under §1007.9;
(5) A statement of the procedures t o
be followed in carrying out the functions and responsibilities of this part;
(6) A projection of the caseload and a
proposed budget for the 12-month period for which certification is sought;
and
(7) Current and projected staffing, including the names, education, and experience of all senior professional staff
already employed and job descriptions,
w i t h m i n i m u m qualifications, for all
professional positions.
(b) Conditions for, and notification of
certification. (1) The Secretary will approve an application only if he or she
has specifically approved the applicant's formal procedures under §1007.7
(b) or (c). if either of those provisions is
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applicable, and has specifically certified that the applicant meets the requirements of § 1007.7;
(2) The Secretary will promptly notify t h e applicant whether the applicat i o n meets the requirements of this
part and is approved. If the application
i s not approved, the applicant may submit an amended application at any
t i m e . Approval and certification will
be for a period of 1 year.
(c) Conditions for recertification.
In
order t o continue receiving payments
under this part, a unit must submit a
reapplication to the Secretary at least
60 days prior to the expiration of the
12-month certification period. A reapplication must—
(1) Advise the Secretary of any
changes in the information or docum e n t a t i o n required under paragraphs
(a) (1) through (5) of this section;
(2) Provide projected caseload and
proposed budget for the recertification
period; and
(3) Include or reference the annual report required under § 1007.17.
(d) Basis for recertification.
(1) The
Secretary will consider the unit's reapplication, the reports required under
§ 1007.17. and any other reviews or information he or she deems necessary or
warranted, and will promptly notify
the unit whether he or she has approved the reapplication and recertified the unit.
(2) In reviewing the reapplication,
the Secretary will give special attention to whether the unit has used its
resources effectively in investigating
cases of possible fraud, in preparing
cases for prosecution, and in prosecuting cases or cooperating with the
prosecuting authorities.
(Approved by the Office of Management and
Budget under control number 0990-0162)

§1007.37

Annual report.

At least 60 days prior to the expiration of the certification period, the
unit will submit to the Secretary a report covering the last 12 months (the
first 9 months of the certification period for the first annua) report), and
containing the following information—
(a) The number of investigations initiated and the number completed or
closed, categorized by type of provider;

§1007.19

(b) The number of cases prosecuted or
referred for prosecution; the number of
cases finally resolved and their outcomes; and the number of cases investigated but not prosecuted or referred
for prosecution because of insufficient
evidence;
(c) The number of complaints received regarding abuse and neglect of
patients in health care facilities; the
number of such complaints investigated by the unit; and the number referred to other identified S t a t e agencies;
(d) The number of recovery a c t i o n s
initiated by the unit; the number of recovery actions referred t o another
agency; the total amount of overpayments identified by the unit; and the
total amount of overpayments actually
collected by the unit;
(e) The number of recovery actions
initiated by the Medicaid agency under
its agreement with the unit, and the
total amount of overpayments actually
collected by the Medicaid agency under
this agreement;
(0 Projections for the succeeding 12
months for items listed in paragraphs
(a) through (e) of this section;
(g) The costs incurred by the unit;
and
(h) A narrative that evaluates the
unit's performance; describes any specific problems it has had in connection
with the procedures and agreements required under this part; and discusses
any other matters that have impaired
its effectiveness.
(Approved by the Office of Management and
Budget under control number 0990-0J62)

§ J 007.19 Federal
tion (FFP).

financial

participa-

(a) Rate of FFP. Subject t o the limitation of this section, the Secretary
will reimburse each S t a t e by an
amount equal to 90 percent of the costs
incurred by a certified unit which are
attributable to carrying out its functions and responsibilities under this
part.
(b) J?erroacfive certification. The Secretary m a y grant certification retroactive t o the date on which the unit
first met all the requirements of the
s t a t u t e and of this part. For any quarter with respect t o which t h e unit is
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§ 1007.21

certified, the Secretary will provide re- criminal civil or administrative prosimbursement for the entire quarter
ecution of suspected providers,
(5) The investigation or prosecution
(c) Amount of FFP F F P for any quarter will not exceed the higher of of cases of suspected recipient fraud
$125 000 or one quarter of 1 percent of not involving suspected conspiracy
the s u m s expended by the Federal, with a provider or
(6) Any payment, direct or indirect,
S t a t e and local governments during
from the unit t o the Medicaid agency,
the previous quarter in carrying out
other than payments for the salaries of
the S t a t e Medicaid program
(d) Costs subject to FFP (1) FFP is employees on detail to the unit
available under this part for the ex
§ 1007.21 Other applicable HHS regulapenditures attributable to the estabtions.
lishment and operation of the unit, inExcept as otherwise provided in t h i s
cluding the cost of training personnel
employed by the unit Reimbursement part, the following regulations from 45
will be limited to costs attributable to CFR subtitle A apply to grants under
the specific responsibilities and func- this part
Part
16, subpart
C—Department
tions set forth in this part in connec
Grant Appeals Process—Special Provition with the i m e s t i g a t i o n and pros
ecution of suspected fraudulent activi- sions Applicable To Reconsideration of
Disallowances [Note that this applies
ties and the review of complaints of al
leged abuse or neglect of patients in only t o disallowance determinations
and not t o any other determinations,
health care facilities
e g
over certification or recertifi(2) (i) Establishment costs are Jim
cation].
ited t o clearly identifiable costs of per
Part 74—Administration of Grants,
sonnel that—
Part 75—Informal Grant Appeals Pro
(A) Devote full time to the establish
ment of the unit which does achieve cedures
Part 80—Nondiscrimination
Under
certification and
(B) Continue as full time employees Programs Receiving Federal Assist
ance Through the Department of
after the unit is certified
Effec(n) All establishment costs will be Health and Human Services
tuation of t i t l e VI of the Civil Rights
deemed made in the first quarter of
Act of 1964.
certification
Part 81—Practice and Procedure for
(e) Costs not subject to FFP F F P is
Hearings Under 45 CFR part 80.
not available under this part for ex
Part 84—Nondiscrimination on the
penditures attributable t o Basis of Handicap in Programs and Ac
ll) The investigation of cases involv
tivities Receiving or Benefiting From
ing program abuse or other failures to
Federal Financial Assistance
comply \Mth applicable laws and regu
Part 91—Nondiscrimination on the
lations if these cases do not involve Basis of Age in HHS Programs or Ac
substantia) allegations or other mdica
tivities Receiving Federal Financial
tions of fraud
Assistance
(2) Efforts to identify situations in
which a question of fraud may exist
PART 1008—ADVISORY OPINIONS
including the screening of claims anal
BY THE OIG
ysis of patterns of practice or routine
verification with recipients of whether
Subport A—Generol Provisions
services billed by providers were actu
ally received
Sec
(3) The routine notification of pro
1008 1 Basis and purpose
viders that fraudulent claims may be 1008 3 Effective period
1008 5 Matters subject to advisory opinions
punished under Federal or State law
(4) The performance by a person
Subpart B—Preliminary Obligations and
other than a full time employee of the
Responsibilities of the Requesting Party
unit of any management function for
the unit anv audit or investigation
1008 II Who may submit a request
any professional legal function, or any 1008 15 Facts subject to advisory opinions
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IN THE FIFTH DISTRICT COURT
WASHINGTON COUNTY, STAT
TAJ BECKER, M.D,
Plaintiff,

RULING ON DEFENDANT'S
MOTION TO DISMISS
Civil No. 020501574
Judge G. Rand Beacham

vs.
UTAH DEPARTMENT OF HEALTH, et al.,
Defendants.

This matter came before me for trial on September 28,2005. The parties were present and
represented by their respective counsel of record. Prior to the trial, the parties entered several pretrial stipulations regarding the evidence and the issues.
At the trial, counsel made their opening statements, and Plaintiff called three witnesses and
introduced several documents into evidence. Plaintiff rested, and Defendant moved to dismiss.
Counsel made their arguments, and I took the matter under advisement.
I have now reviewed the testimony and exhibits, have considered the parties' arguments, and
have reviewed the law governing the issues presented by Plaintiffs claims and Defendant's motion
to dismiss. I have decided to grant the motion. I do not have time available for drafting a scholarly
decision, so this summary explanation will have to suffice.
1.

The Provider Agreement (Exhibit 1) does evidence a contract between Plaintiff and

Defendant. The Medicaid Fraud Control Unit is not a party to that contract.
2,

Plaintiffs confusion about the legal and functioning distinctions between Defendant

and the Medicaid Fraud Control Unit has been the primary problem driving this litigation. Federal

law requires the State of Utah to create the Medicaid Fraud Control Unit, which was formerly part
of the Utah Department of Public Safety, and is now operated by the Utah Attorney General. The
Medicaid Fraud Control Unit has never been part of the Defendant or an agent or designee of the
Defendant, because that is prohibited by federal law. The Defendant's provision of information to
the Medicaid Fraud Control Unit, pursuant to the Defendant's legal obligation to provide such
information upon the request of the Medicaid Fraud Control Unit, did not alter the Provider
Agreement or create a legal connection, agency or identity between the Defendant and the Medicaid
Fraud Control Unit.
3.

To a degree, the Medicaid Fraud Control Unit and the Defendant have concurrent

jurisdiction to investigate allegations of Medicaid fraud by health care providers like Plaintiff. This
fact does not make one the agent of the other. The investigation of Plaintiff by the Medicaid Fraud
Control Unit was not initiated by the Defendant, controlled by the Defendant, or directed by the
Defendant. That investigation did not implicate any contractual obligation of the Defendant to
Plaintiff, nor did it trigger any duty for the Defendant either (a) to hold an administrative hearing
with Plaintiff regarding the Medicaid Fraud Control Unit's investigation or (b) to conduct its own
duplicative and concurrent investigation.
4.

When the Defendant did undertake an investigation of Plaintiff, the Defendant met

its legal duties to provide Plaintiff notice and an opportunity to be heard.
5.

Considering the evidence in the light most favorable to Plaintiff, it is clear to me that

Plaintiff has failed to prove any breach of contract by the Defendant or any damages caused to
Plaintiff by the Defendant.
2

Accordingly, the motion to dismiss is granted and Plaintiffs complaint is dismissed on the
merits. Defendant's counsel shall submit findings of facts and conclusions of law, together with an
appropriate judgment of dismissal.
Dated this

day of December, 2005.

G. RAND BEACHAM, JUDGE

3

CERTIFICATE OF MAILING OR HAND DELIVERY
I hereby certify that on this \j\)

day of \)l&> , 2005,1 provided true and correct copies

of the foregoing RULING to each of the attorneys/parties named below by placing a copy in such
attorney's file in the Clerk's Office at the Fifth District Courthouse in St. George, Utah and/or by
placing a copy in the United States Mail, first-class postage prepaid, and addressed as follows:
Michael N. Martinez
Attorney at Law
Attorney for Plaintiff
4479 Gordon Lane, Suite 101
Salt Lake City, Utah 84107
Lyle Odendahl
Assistant Utah Attorney General
Attorney for Defendant
P.O.Box 141000
Salt Lake City, Utah 84114-1000
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Lyle Odendahl (#4103)
Assistant Utah Attorney General
MarkL. Shurtleff (#4666)
Utah Attorney General
Attorneys for Defendants
PO BOX 141000
Salt Lake City, Utah 84114-1000
Telephone: (801) 538-6878

IN THE FIFTH DISTRICT COURT FOR
WASHINGTON COUNTY, STATE OF UTAH

TAJ BECKER, M.D.,
Plaintiff,

|
|

FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND
ORDER OF DISMISSAL

vs.
UTAH DEPARTMENT OF HEALTH
Defendant.

Civil No. 020501574
Judge G. Rand Beacham
|

This matter was tried before the court on September 28, 2005. The parties were present
and represented by counsel. Prior to the trial, the parties entered several pre-trial stipulations
regarding the evidence and the issues.
At the trial, counsel made their opening statements, and Plaintiff called three witnesses
and introduced several documents into evidence. Plaintiff rested, and Defendant moved to
dismiss. Counsel argued the motion to dismiss at that time.

The court, having reviewed the testimony and exhibits, considered the parties1 arguments,

and reviewed the law governing the issues presented by Plaintiffs claims and Defendant's
motion to dismiss, and being fully advised in this matter, enters the following:
I. FINDINGS OF FACT
1.

Plaintiff signed a document entitled "Joint Utah Medicaid/Utah Medical

Assistance Program (UMAP) Provider Application and Agreement" (Provider Agreement),
which Defendant accepted to enroll Plaintiff as a provider for Utah Medicaid and the Utah
Medical Assistance Program.
2.

The Utah Medicaid Fraud Control Unit is not a signatory to the Provider

Agreement.
3.

The Utah Medicaid Fraud Control Unit investigated Plaintiff for alleged over

4.

The Utah Medicaid Fraud Control Unit obtained data from Defendant pursuant to

billing.

Defendant's legal obligations under federal law, which the Utah Medicaid Fraud Control Unit
used to identify Plaintiff for investigation.
5.

During the Utah Medicaid Fraud Control Unit's investigation Plaintiff requested

that the Utah Medicaid Fraud Control Unit to request that Defendant review the Utah Medicaid
Fraud Control Unit's initial determinations. Defendant reported to the Utah Medicaid Fraud
Control Unit that there was possible fraud.
6.

The Utah Medicaid Fraud Control Unit's investigation of Plaintiff was not

initiated by Defendant, controlled by Defendant, or directed by Defendant.
7.

The Medicaid Fraud Control Unit brought and then dismissed of a civil complaint

and subsequently brought and then dismissed of a criminal complaint a criminal action against
Plaintiff. Thereafter, the Utah Medicaid Fraud Control Unit referred the alleged over billing to
Defendant.
8.

After review of the referral from the Utah Medicaid Fraud Control Unit,

Defendant demanded that Plaintiff repay alleged overpayments.
9.

Plaintiff requested that Defendant conduct an administrative action to allow

Plaintiff to contest the alleged overpayments.
10.

Pursuant to Plaintiffs request, Defendant conducted an administrative proceeding

at which Plaintiff contested the alleged overpayments.
11.

Defendant determined pursuant to the administrative proceeding that Plaintiff

owed no reimbursement to Defendant because of the alleged overpayments.
II. CONCLUSIONS OF LAW
1.

The Provider Agreement established a contractual relationship between Plaintiff

and Defendant.
2.

The Medicaid Fraud Control Unit is not a party to the Provider Agreement.

3.

The Medicaid Fraud Control Unit has never been an agent of, a designee of, or a

part of the Defendant.

3

4.

Federal law prohibits the Medicaid Fraud Control Unit from being the agent or

designee of the Defendant.
5.

Defendant was obligated by federal law to provide data to the Medicaid Fraud

Control Unit to assist the Medicaid Fraud Control Unit in conducting the Unit's independent
investigation.
6.

Providing information to the Medicaid Fraud Control Unit and reviewing its

initial determinations did not alter the Provider Agreement or create a legal connection, agency,
or identity between Defendant and the Medicaid Fraud Control Unit.
7.

Providing information to the Medicaid Fraud Control Unit and reviewing its

initial determinations did not constitute an agency action that imposed any duty on Defendant
under the Provider Agreement.
8.

The Utah Medicaid Fraud Control Unit's investigation of Plaintiff did not trigger

or create any duty, under the contract or otherwise, for Defendant to either (a) hold an
administrative hearing regarding the Utah Medicaid Fraud Control Unit's actions, or (b) to
conduct its own duplicative and concurrent investigation.
9.

The Utah Medicaid Fraud Control Unit's investigation of Plaintiff did not

implicate, give rise to, or trigger a contractual obligation by Defendant to Plaintiff.
10.

Defendant and the Medicaid Fraud Control Unit have concurrent jurisdiction to

investigate allegations of Medicaid fraud, however one is not the agent of the other.

4

11.

Defendant met all its legal and contractual duties to provide Defendant due

process, including notice and an opportunity to be heard.
12.

After reviewing the evidence in the light most favorable to Plaintiff, this court

rules that Plaintiff has failed to prove any breach of contract by Defendant or any damages
caused to Plaintiff by Defendant.
WHEREFORE, the court orders that Defendant's motion to dismiss is granted and
Plaintiffs complaint is dismissed with prejudice on the merits.

Dated thiscO^C day of

TCiW .

2006.

G. pfand Beacham, Judge

Approved as to form:

Michael N. Martinez
Attorney for Plaintiff
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J. DENIS KROLL - 1858
Assistant Attorney General
JAN GRAHAM - 1231
Attorney General
Attorneys for State of Utah
5272 College Drive, #200
Murray, Utah 84123
Telephone: (801)284-6253
IN THE THIRD DISTRICT COURT, STATE OF UTAH
SALT LAKE COUNTY, MURRAY DEPARTMENT
STATE OF UTAH,
STIPULATION OF PARTIES:
SETTLEMENT AGREEMENT,
RELEASE-OF CLAIMS,
CONSENT TO JUDGMENT

Plaintiff,
vs
TAJ N. BECKER, M.D., Medicaid
Provider No. 570904533002,

Civil No. 990204012

Defendant.
RECITALS
1. The Parties. The parties to this Settlement Agreement
are State of. Utah, Medicaid Fraud Unit, ("Medicaid"), and Taj N.
Becker, M.D., ("Becker"), and make their general appearance before
the court.
2.

Claims Submitted.

As a participating Medicaid

provider, Becker submitted or caused to be submitted claims for
reimbursement for medical benefits provided to Medicaid patients
under the Medicaid Program as administered- by the State of Utah

between

January

1,

1995,

through

October

31,

1998,

(the

audit/investigation period) . In early 1998, Becker changed billing
procedures that 'have apparently corrected the overpayment problem
(false claims) that existed during the audit/investigation.
3.

Audit/Investigation,

Medicaid "has conducted an

audit/investigation of the claims Becker submitted or caused to be
submitted during the audit period.

Medicaid has determined "that

claims for reimbursement were submitted for services at a higher
level than the actual services provided.

As a result, Becker

received money to which she was not entitled (overpayment).
4. No Intent. There was no intentional, false or wrongful
billings under § 26-20-7 (1) , (2) (b) , False Claims Act, Utah Code
Ann. (1953, as amended).
TERMS OF AGREEMENT
5. Purpose. In accordance with the mutual covenants and
agreements herein and with full authority to be bound thereby and
in order to avoid the uncertainty and expense of litigation, the
parties compromise and agree as follows:
6.

Restitution, Costs of Investigation and Penalty.

Becker will pay to the State of Utah $35,000.00.

This payment

includes full restitution by Becker of any and all overpayments

-2-

r

which Medicaid's audit/investigation identified as an overpayment
to Becker with respect to the claims and liabilities which form the
basis of this agreement, together with costs of investigation and
penalties under Utah Code Ann. § 26-20-9.5 (1953, as amended).
7.

Payments.

Becker will pay the full amount on or

before July 31, 1999. Becker will make all payments to Medicaid in
care of

the

Office

of Recovery Services, Bureau

of Medical

Collection, Team 82, Attention: Mary Besst, P.O. Box 45025, Salt
Lake City, Utah 84145-5025, which will be applied as follows:
$25,000.00

restitution,

$3,500.00

costs

of

investigation

and

$6,500.00 penalty.
8

'

No

Criminal Liability.

It is understood and agreed

that this settlement is a compromise of all claims,, disputed or
otherwise, and is not to be construed as an admission of criminal
liability on the part of Becker.
9.

No Sanction.

Medicaid and the State, of Utah agree

that nothing contained herein shall be construed as a sanction upon
Becker. Medicaid'.has not commenced any action prior to the signing
of this agreement seeking the sanctioning of Becker for any reason.
10

'

Compliance

Actions.

m

the

event

Becker

participates in the Medicaid program in the future, Becker and her

-3-

billing agents will obtain training and devise a program for
periodic self-audit and review of billings to Medicaid to ensure
compliance with Medicaid regulations.

The results of any such

compliance audit will be reviewed with Medicaid and corrective
action taken if necessary.
RELEASE OF PT.nTMg

11.

Release and Waiver..

The parties, in a full and

final settlement, agree to release, acquit and forever discharge
each other, their agents, servants, employees, administrators and
all other persons connected with the case, of any and all claims,
demands, rights, causes of action, regulatory, administrative or
judicial, of whatever kind and nature, which the parties now have
or which may hereafter accrue on account of or in way growing out
of or arising from or by reason of any and all known and unknown,
foreseen

and

unforseen,

consequences

of

this

case

and

its

audit/investigation.
12

•

Effect

of

^^^1-,.

This Settlement Agreement

contains a complete description of the bargain between the parties.
All material representations, understandings and promises of the
parties are contained in this agreement. Any modifications must be
set forth in writing and signed by all parties. Becker represents

that this agreement is entered into with the knowledge of the
events described herein, and upon the advice of counsel.

The

parties further represent this agreement is voluntarily entered
into in order to avoid litigation and its attendant expenses,
liabilities and uncertainties, without any degree of duress or
compulsion.
DATED this

day of

, 1999.

JAN GRAHAM
Attorney General
By
J. DENIS KROLL
Assistant Attorney General
Attorneys for State of Utah

TAJ N. BECKER, M.D.

ADOLPH BECKER
Attorney For Taj N. Becker, M.D.
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PROVIDER- AGREEMENTS

A Provider Agreement regarding participation in both the Title X K (Medicaid) and the Utah
Medical Assistance Program (UMAP) is attached.
Please sign and return the agreement promptly to assure our continued compliance with federal
and state requirements for uniform provider agreements. -MEDICAID CANNOT ACCEPT
ANY AGREEMENT THAT HAS BEEN ALTERED OR CHANGED IN ANY WAY.
Please return the signed agreement and any application TnatMrfaT; to:
-Provider Enrollment
Division of Health CarePinandng
Bureau of Medicaid Claims Processing
PO Box 16520
Salt Lake City, TJt 84116-0520

c
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JOINT UTAH MEDICAJD/T-AH MEDICAT. ASSISTANCE P R O - A M (UMff
PROVIDER nFP> TCATTON AND AGREEMENT
WHEREAS, by separate application containing relevant licensure and supporting information
•nereof. a request has been made and is now on file by the-within named Provi™for
.ualu.cation and acceptance of Provider as a Medicaid/UMAP Provider;
NOW. THEREFORE:
Th,s agreement is enteral by and between the Utah Department of Health, Division of Health
C

rC erTed t 0 3S thC STATE
^™ar8,h
/
> a n d t h e foU°™S^vidual,
or corporation, hereinafter referred to as the PROVIDER
PURPOSF.
0

Provide services within the scope of PROVTDPP'c i;^-

Su« of Utah, in « c

0

, .

r ^ ^ % £ ^ j ' ^ " ^ ^ ^ ^

standards, as amended, implementing
TOteHXof£S^,
Sia.s law implementing the Utah Medical 7«£,
^
»««me« to become elective a T a ^ o S g i S S ? ^ 2 ?
execu(1on by STATE a, STATE', b n ^ / o S c ^ T s S
£

i™ otto

g
"J
f""* rcgUlaCi0°S M d
Secunty Act, as amended, and
S Sf*"' " ^
"*
C l £ S 5 i T " aCKPQ,ICe " "

STATE AGREES TO1

2.

£•

partnership
puurcrjnjp

. ^ r S ^ f ^ e e ^ u ^ l ^
"Medicaid/UMAP recipients in
rende
as established nder Sa f S " T? * ^ ^ ^ SCIViCeS «
^
1
p,O0edurei
appropriate, in ^ ^ ^ X S ^
"
^ ^
: »*• «
M d federaJ
regulations and d i r e c t s w^th « u l ? ^ * ?
^P^enting
meaning the usual and c u s L a ^ ' c h ^ ^ ' f ™ ' ^ ^
" ^ Char^s"
customary charges to the general public for such services.
Furnish PROVIDER unnn c~,, •
CXeCUU D o f thi
agreement, current copied of reSva^t 2
^ ^ ^ CffCCt
°
*
a t thC d m c o f
execution; and further! to furlh P R O
V
^
T
"
^
?
yi ER
agreement is in effect c o D i e 7 o f ^ w ? °U?<hXCS
?
^ u n n « ** Period of time this
related materials tte£
**
' ^ormrion bulletins and other

PROVIDER AGREES TO

1.

Provide .services to elirible Titl^ Yrv/TrM-At. • •
creed, color, nation, ^ Z ^ ^ p ^ ^

^

^ L 1 ^

"* * "«•* questions

&l£^^ny°?l«

ftDy

^ * « ' ""•

related to billed charges p^videS S T H f ^
^ e X l e m o f a " *™ces
programs and f u r r n s ^ T ^ ^ ^ U n d J U * ^ ™ e XTX/UMAP
M yp a y m c m s cIaimed
for providing£ such service^
services as ^Sn^™**?"*^
the State and its designees, the Fraud Control Unit,
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-2or the Secretary of the United States Department of Health and Human Services
(HHS) may request. Where claimed services cannot be verified by records
normally used to substantiate billings, such as patient medical records,'any
payments received by the PROVIDER for those services will be promptly
refunded to the STATE. • The -PROVIDER will accept the burden of proof to
substantiate all services provided to Title XDC/UMAP recipients.
Submir within thirty-five (35) days of the date of request by the Secretary of HHS
or the Medic^id/UMAP agency, full and complete information about:
(a)

The ownership of any subcontractor with whom the PROVIDER has had
business transactions totaling more than 525,000 during the 12 month
period ending.onthe.date uf.request^and,

(b)

Any significant business transactions between the PROVIDER and any
wholly owned supplier or between the PROVIDER and any subcontracior,
during the 5-year period ending on the date of request.

DiscJose to the STATE any person who has ownership or control interest in the
PROVIDER, or is an agent or managing employee of the PROVIDER that has
been convicted of a criminal offense related to that persons involvement in any
program under Medicare, Medicaid, UMAP, or the Title XX services program
since the inception of those programs.
Act us an independent contractor, and as such, shall have no authorization,
express or implied, to bind the State of Utah or the STATE agency to any
agreement, settlement, liability or understanding whatsoever, nor to perform any
acts as agent for the State of Utah, except as herein expressly -set forth in this
agreement.
Accept payment by the STATE as payment in full for Medicaid/UMAP covered
services.
Agree to be bound by all provisions of federal and or state law implementing
Title XIX of the Social Security Act, and/or UMAP, as amended, including all
state regulations and standards, as amended from time to time, as presently in
force and effect at the time of final execution of this agreement, and all
amendments thereto hereinafter pzsscd and approved, including all relevant
provider manuals, updates, information bulletins and other Telated materials
thereto, including but not limited to CPT~code changes and/or other uniform
coding systems now in effect or hereinafter authorized by the STATE.
And, by these presents, acknowledges that upon STATE'S acceptance and final
execution of this agreement, that STATE will assign and forward to PROVIDER
a specific Medicaid/UMAP Provider Number, and that PROVIDER agrees to file
and process all claims for services rendered under this agreement utilizing said
specific Medicaid/UMAP Provider'.Number only.

-39.

And, by these presents, acknowledges that upon STATE'S acceptance and final
execution of this agreement, and the assignment and forwarding of the specific
Medicaid/UMAP Provider Number as set forth in Section B.8, immediately
above, that*.
(a)

As concerns a non-previously participating Medicaid/UMAP provider, as
determined by the revision date of the present, agreement, STATE will
forward to such non-previously participating provider a current copy of
all relevant provider manuals, updates, information bulletins and other
related materials thereto, in effect at the time of STATE'S finaJ execution;
and further, that said non-previously participating provider, upon receipt
of said Medicaid/UMAP Provider Number, provider manuals, and other
related .materials,, agrees, to .notify. STATE.in writing immediately should
said aforementioned manuals and/or related materials be incomplete and/or
absent.

(b)

As concerns a presently participating Medicaid/UMAP provider, as
determined by the revision date of the present agreement and upon receipt
of said Section B.8 notification and forwarding of said Medicaid/UMAP
Provider Number, such presently participating provider agrees to notify
STATE in writing immediately as to the incompleteness and/or absence,
if any, of relevant provider manual materials, and/or other related
materials, then in the possession of said presently participating provider.

BOTH STATE AND PROVIDER AGREE:
1.

That STATE under the terms of this agreement is acting solely in the capacity as
a source of reimbursement arid funding under the auspices of federal and state
medical assistance programs.
Therefore STATE is in no way guaranteeing the level of and/or quality of
strvicts rendered by PROVIDER under the terms of this application and
agreement.
That as such PROVIDER agrees to indemnify and hold harmless the STATE and
its officers, agents, and employees from and against any and all loss, damages,
injury, liability and claims therefore, including claims for personal injury or
death, and damages to personal property which the STATE is found legally
obligated to pay solely because of acts or omissions of PROVIDER or any
employee of PROVIDER and/or party under contract with PROVIDER, arising
under the terms of .this agreement.
Funher, both parties hereto agree to bear their own reasonable attorney's fees
and/or litigation expenses resultant in any such action or actions brought in
relation thereto.
That both parties will be bound by and comply with federaJ and state law
CONTR00'15

rf-Y

-4irgarding confidentiality of records and recipient rights of privacy regarding the
Title XIX/UMAP programs.
3.

That this agreement shall be effective for a period of one (1) year with automatic
one (1) year extensions thereafter, unless sooner terminated, with or without
cause, by either pany serving not less than thirty (30) days written notice on the
other party of intent to terminate. In the event of termination, payments shall be
made for services rendered up to and including the date of termination.

4.

Thar this agreement replaces any and all previous agreements currently in force,
which are hereby terminated upon final execution thereof.

I hereby certify that I have read and will.be bound by the terms of this-agTeemcnt and the herein
above referenced and incorporated manuals, updates, bulletins and related materials, and all
amendments thereto passed and approved during t h e ^ n o ^ f ^ i m r this agreement is in effect.
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Type or Print Provider Name

lysi
SEP'2 91994

PROVIDER BJLF
Dale:
J/&Y9H
7—T

Signature of'Provider

The above and foregoing is hereby accepted and approved; and the following Mcdicaid/UMAP
Provider Number is assigned to the aforementioned .provider- .

Medicaid/DMAP Provider Number

fA^KCOiTi^Jg? i
: rOCT 0 5*94

Utah State IJepartmcnt of Health,
Division Of Health Care Financing

,:

A
?ftOVipErifiS?

By:.
TypcorrPrmt-Titlg •Of/iathorize&Pairy.

Date:

OCT 0 5 1994

Signature of Authorized Party
*****

Prevision Date:

iinnig

02/05/88
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